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EXCEPTIONS OF CONSOLIDATED COMMUNICATIONS, INC.
TO DECISION OF ADMINISTRATIVE LAW JUDGE AND PROCEEDINGS

Consolidated Communications, Inc. (“Consolidated” “the Company”) respectfully
submits its exceptions to the Decision of Admiraste Law Judge (“ALJ”) Arthur J. Amchan
issued on November 19, 2013 and the proceedinggundent, record cites, and legal authority
in support of these exceptions are contained ireparate brief in support of Consolidated’s
exceptions, filed contemporaneously herewith.

Consolidated excepts to the following

1. The ALJ’s conclusions of law where he found tha @ompany violated Section
8(a)(3) and 8(a)(1) of the Act by discharging BraMileaver and Patricia Hudson on December
17, 2012, and suspending Michael Maxwell and Erididvhson on December 2012, P. 22, as

Consolidated did not violate the Act.



2. The ALJ'’s order, P. 23-24, as Consolidated diduwolate the Act.

3. The ALJ's remedy, P. 22, as Consolidated did ralate the Act.

4. The ALJ’s analysis of whether the conduct at issmestituted violence or a threat
of violence in determining whether the conductsatie constituted misconduct and whether the
misconduct was serious enough to lose protecticiefAct, P. 4, 13, 14, 21, 22, as this is an
erroneous legal standard.

5. The ALJ’s failure to apply and follow the Board'sdision in Clear Pine
Mouldings, 268 NLRB 1044 (1984) and subsequent decisionsistamt with this decision that
apply to the case. Passim; P. 4, 13, 14, 21, 22.

6. The ALJ’s error in analyzing the conduct of Ms. Welaand Ms. Hudson as to
Mr. Conley and Mr. Diggs as strike-related and ifigdtheir conduct protected, P. 18-19, as it
was not protected activity.

7. The ALJ’s failure to properly apply the burden abef in striker misconduct
cases. Passim; P. 12, 20, 21. In so exceptingsdlidated excepts to the ALJ’s failure to find
that the Company demonstrated its honest beliedisciplining the employees, and instead
merely “assuming” the Company demonstrated its siobelief. P. 19-20.

8. The ALJ’s conclusion that Company withesses haeha against the disciplined
employees, which is unsupported by the record,satequent discrediting of aspects of their
testimony. P. 7-16. Consolidated further exceptshis error as depriving it of its due process
rights. As a remedy for the ALJ’s bias against @any witnesses, to the extent any portion of

this case is to be remanded to an administrativgudge, the Board should assign the case to a

! Page references refer to the ALJ’s Decision.
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different ALJ, and not remand it to the current AB3 that would further deprive Consolidated
of its due process rights.

9. The ALJ’s disparate treatment of Company witnesgeisus the disciplined
employees, where he imposed on the Company witeesshity to call the police, a duty to
contemporaneously provide accounts of the incideantd found them biased and self-interested
without record support, yet failed to apply any isamfindings against the disciplined employees
despite the evidence indicating such. P. 4, 7-16.

10. The ALJ’s discrediting of witness testimony and device from Ms. Rich,
Ms. Dasenbrock and Ms. Walters where the ALJ fotlnad the witnesses were not identified or
interviewed contemporaneously. P. 7, 15. Conatdd further excepts to this error as depriving
it of its due process rights. Consolidated furttecepts that to the extent the ALJ applied this
flawed reasoning, he failed to apply it Ms. Hudsbts. Weaver and Mr. Williamson, all who
failed to provide their accounts for several months

11. The ALJ’s placement of a duty on the targets ofitisgdents to have reported the
incidents to the police in order to find that thegcurred. P. 8, 12, 14, 16, 19. Consolidated
further excepts to the ALJ's misapplication of #m@dence, which indicates that the targeted
employees acted rationally in reporting the inctdehrough the Company rather than the police.
P. 8, 12, 14, 16, 19.

12. The ALJ's focusing on the efforts of and placingeofiuty on Mr. Rankin and
Mr. Conley to avoid the effects of Ms. Hudson’s gl Weaver’'s conduct by turning off of the
road rather than focusing on whether Ms. HudsonMadWeaver engaged in misconduct that

would reasonably tend to coerce or intimidate 9R1, 13. Consolidated further excepts to the



ALJ’s misconstrual of the record as to Mr. Rankirdbility to avoid the misconduct of
Ms. Hudson and Ms. Weaver. P. 13.

13. The ALJ’s failure to heed Board precedent in raggirthat the disciplined
employees engaged in all acts which contributati¢e discipline. P. 4, 20-22.

14.  The ALJ’s misconstrual of and failure to fully aptbperly apply the testimony of
the Company witnesses as to the misconduct of idmptined employees. Passim; P. 4, 6-16,
19-22.

15. The ALJ'’s failure to consider, in evaluating theaplined employees’ conduct,
the surrounding circumstances, including the abasttike line conditions, which enhanced the
coercive and threatening nature of Mr. WilllamsoMs. Hudson’'s and Ms. Weaver’s
misconduct. Passim; P. 6-17, 20-22.

16. The ALJ's reliance upon/consideration of a meetamg the events occurring at
the meeting held by Respondent with representafives Huffmaster Crisis Response, LLC
(which the ALJ erroneously referred to as Huffmastecurity Company) (“Huffmaster”) on
December 9, 2012 for any factual, credibility agdéfindings in this case. Consolidated excepts
to any reliance upon/consideration of this meetiagrrelevant to or as having at most minimal
probative bearing on the issues of the case. . 4-

17. The ALJ’'s reliance upon/consideration of a writtdocument prepared by
Huffmaster that was provided to some Consolidategleyees for any factual, credibility or
legal findings in this case. Consolidated furtb&cepts to the ALJ’s characterization of the
document as “written instructions.” Consolidatedepts to any reliance upon/consideration of
this document as irrelevant to or as having at mosimal probative bearing on the issues of the

case. P.5.



18. The ALJ’s finding that some of the 27 customer servepresentatives who work
in Mattoon were present at the Huffmaster DecerBhbeeeting, which is contrary to the record.
P. 4-5. Consolidated further excepts to any rekampon/consideration of this erroneous finding
in that it is irrelevant to or has at most minimpabbative bearing on the issues of the case. P. 5.

19. The ALJ's reliance upon his finding that the HufSter representative
“instructed” the attendees as to how to conduand@ves during the strike in that it is irrelevant
to or has at most minimal probative bearing onigkaes of the case. P. 5.

20. The ALJ’s finding that the picketers complied wite Mattoon Police Chief
Jeffrey Branson’s instruction to get out of the dway which is contrary to the record.
Consolidated further excepts to any reliance upmsicleration of this erroneous finding in that
it is irrelevant to or has at most minimal probatbearing on the issues of the case. P. 5.

21. The ALJ's failure to apply adverse inferences oerewonsider the General
Counsel's and Union’s failure to call striker wisses to the Maxwell incident (P. 3-4), the
Greider incident (P. 6-7), the Rankin incident {B-14) and the Williamson incident (P. 16),
who allegedly would have provided positive testimbmthe disciplined employees.

22. The ALJ's misconstrual of and failure to fully apdoperly apply Mr. Conley’s
testimony as to the misconduct. P. 8-13, 19-21.

23. The ALJ's misconstrual of and failure to fully apdoperly apply Mr. Diggs’
testimony as to the misconduct. P. 10-13, 19-21.

24. The ALJ's misconstrual of and failure to fully apdoperly apply Mr. Rankin’s
testimony as to the misconduct. P. 13-14, 20-21.

25. The ALJ's misconstrual of and failure to fully angroperly apply

Ms. Dasenbrock’s testimony as to the misconduct, B4-16, 20-21.



26. The ALJ's misconstrual of and failure to fully apdoperly apply Mr. Fetchak’s
testimony as to the misconduct. P. 4, 20.

27. The ALJ’s misconstrual of and failure to fully apdoperly apply Ms. Redfern’s
testimony as to the misconduct. P. 16, 21-22.

28. The ALJ's misconstrual of and failure to fully apdoperly apply Ms. Greider’s
testimony as to the misconduct. P. 6-8, 20-21.

29. The ALJ's misconstrual of failure to fully and penty apply Ms. Rich’'s
testimony as to the misconduct. P. 6-8, 14-1&P20-

30. The ALJ's failure to find that Consolidated did natlate Section 8(a)(5) of the
Act as alleged. P. 18.

31. The ALJs finding that with regard to the incidemd$ misconduct that the
misconduct either did not occur, or was not su#fitly egregious to warrant the discipline
imposed. P. 19.

32. The ALJ’s finding that Ms. “Weaver engaged in ncscoinduct at all,” which is
contrary to the record. P. 20. Consolidated fnrtbxcepts to the ALJ's failure to follow
precedent in failing to find that Ms. Weaver’s cantforfeited protection of the Act. P. 20.

33. The ALJs finding that Ms. Hudson and Ms. Weaved diot endanger non-
striking employees, P. 21, which is contrary toréeord.

34. The ALJ’s finding that Ms. Hudson engaged in no aoigduct with regard to
Ms. Greider or Mr. Rankin, which is contrary to ttezord. Consolidated further excepts to the
ALJ’s failure to follow precedent in failing to fih that Ms. Hudson’s conduct forfeited

protection of the Act. P. 21.



35. The ALJ’s finding and reliance upon his findin@tH(t)he instances in which the
Board has found that strikers have forfeited thetqution of the Act in almost all cases involve
violent acts or threats of violent acts,” P. 21,ickhis an erroneous legal statement and
inappropriate legal standard.

36. The ALJ’s finding that “(t)here is no case that pags a discharge for the type of
conduct engaged in by the discriminatees in theg aas there are many cases, including those
cited in Consolidated’s post-hearing brief, thatmut a discharge for the misconduct engaged in
by the disciplined employees in this case. P. 21.

37. The ALJ's reliance upon/consideration of the putpdrack of police reports as
to the incidents for findings that the General Caglnmet its burden in demonstrating that
incidents did not occur (P. 7-8, 14), for purposésesolving witness credibility issues (P. 12),
and for finding that Ms. Hudson and Ms. Weaver geghain activity related to the strike during
the Conley incident, P. 19, as this is an inappad@rbasis on which to base these findings. In
addition, Consolidated excepts to the ALJ's arbjtraefusal to rely upon Mr. Maxwell's
admitted failure to call the police despite hislandish and unsupported claim that he had been
hit twice by Mr. Flood’s vehicle in crediting Mr. &well's self-serving account of the Flood
incident. P. 4.

38. The ALJ’s statement that in the case of Ms. Hudsah Ms. Weaver, the critical
issues are whether the disciplined employees dgteafjaged in the alleged conduct, whether
their actions in fact rise to the level of miscoadand whether their misconduct was serious
enough to warrant discharge, as this statementegpiol Ms. Hudson’s and Ms. Weaver’s non-

strike-related conduct on a public highway direcé¢dMr. Conley and Mr. Diggs, P. 2, as this



fails to include whether Ms. Hudson and Ms. Weawvere engaged in strike-related conduct in
the first place.

39. The ALJ’s finding that Mr. Conley drove a Compamwah” rather than a standard
Company pickup-truck during the Conley incidenbasne out by the evidence. P. 8.

40. The ALJ's finding that the Conley incident is thealy incident by which
Consolidated “could possibly justify the dischaafeHudson and Weaver,” as the Rankin and
Greider incidents also justify termination. Comdaled also excepts to this finding to the extent
that impermissibly places the burden of proof s @ompany rather than the General Counsel.
P. 8.

41. The ALJ’s finding that Mr. Conley’s and to someentt Mr Diggs’ testimony “is
self-serving and thus should be approached withesdegree of caution,” P. 8, which is
contrary to the record.

42. The ALJ’s failure to approach Ms. Hudson's and M&aver’s testimony as to
any of the incidents “with some degree of cauti¢aid, in fact, with any degree of caution)
despite his statement that their testimony is “setlving and thus should be approached with
some degree of caution” and in particularly in fighf the inherent inconsistency in their
testimony in that they claimed to be engaged inwdatbry picketing while admitting that they
were driving in front of Mr. Conley and Mr. Diggs. 8.

43. The ALJ's finding that the credibility issues asttee Conley incident “can be
resolved largely on the basis of the testimony e$fgdndent’s witnesses, their consistency with
the contemporaneous reports they filed and theistemsy of Respondent’s witnesses with each
other,” in that Ms. Hudson’s and Ms. Weaver’s ingigtent testimony is very pertinent to

credibility issues. P. 9. In so excepting, Comsded excepts to the ALJ’s failure to credit fully



the Company’s witnesses as to the incident, andAtliés utter failure to consider the inherent
improbabilities, inconsistencies and admissionsié Weaver’'s and Ms. Hudson'’s testimony to
this incident. P. 9.

44. The ALJs finding and reliance upon/consideratio the finding that
“[Mr.] Conley is a manager who understands thatdngployer terminated [Ms.] Hudson and
[Ms.] Weaver and that his employer would very miikd them to remain terminated,” which is
unsupported. Consolidated further excepts to ahgnce upon/consideration of this finding in
that it is irrelevant to or has at most minimallpxtive bearing on the issues of the case. P. 9.

45.  The ALJ’s finding and reliance upon/consideratidrihe finding that “it is quite
clear that many of Respondent’s managers were aregyy about the strike and the conduct of
the strikers at Rutledge,” which is unsupportedongdlidated further excepts to any reliance
upon/consideration of this erroneous finding intthas irrelevant to or has at most minimal
probative bearing on the issues of the case. P. 9.

46. The ALJs finding and reliance upon/consideratio the finding that
“[Mr.] Conley is likely to have been angry abouetfact that [Ms.] Hudson and [Ms.] Weaver
were following him,” P. 9, which is unsupported.

47.  The ALJ’s crediting of Ms. Hudson and Ms. Weavattthey passed Mr. Conley
in the area of the Sarah Bush Hospital or furtlest.e In so excepting, Consolidated excepts to
the failure of the ALJ to consider the discrepaimcivls. Hudson’s and Ms. Weaver's testimony
in this regard. Consolidated further excepts tp r@hance upon/consideration of this erroneous
finding in that it is irrelevant to or has at maesinimal probative bearing on the issues of the

case. P.9.



48. The ALJ’s finding that “(i)f [Mr.] Conley did notee [Ms.] Weaver for % or a
half a mile and then a minute passed before he[BswW Hudson, as he testified at Tr. 877-78,
this would indicate that [Ms.] Hudson and [Ms.] Weds testimony is more accurate than
[Mr.] Conley’'s.” P. 9. In so excepting, Consolidd excepts to the ALJ'S erroneous
characterization of Mr. Conley’s testimony at Tr7878. P. 9.

49. The ALJ's finding that Mr. Conley could have pas$ésl Weaver at the time that
she passed him. In so excepting, Consolidatedpgx¢e any reliance upon/consideration of this
finding in that it is irrelevant to, or has at masinimal probative bearing on the issues of
whether or not the Company terminated Ms. Weaver Ma. Hudson for activity unrelated to
the strike, and alternatively, whether Ms. Weaved 8Ms. Hudson engaged in misconduct of a
serious nature. P. 9-10.

50. The ALJ’s finding that when Mr. Conley used the @dcut” in his report he
meant nothing more than Ms. Weaver and Ms. Hudkanged lanes in front of him, P. 9, which
is contrary to the testimony.

51. In reciting Mr. Conley’s testimony, the ALJ's faikito find that Mr. Conley was
forced to slow down due to Ms. Weaver and Ms. Haddowing down as he testified. P. 9-12.
In so excepting, Consolidated excepts to the Alfifiding that Ms. Weaver and Ms. Hudson
may have slowed down due to a change in the speat dn the road, P. 10, which is
unsupported.

52. The ALJ’s finding that “if [Mr.] Conley was boxed iwest of Sarah Bush, he
could have avoided travelling behind [Ms.] Hudsowl §Ms.] Weaver by turning north into the
road leading to Sarah Bush, south into the Airftwad or a little further east on Loxa Road,

either north or south” in that this finding is ilegant to or has at most minimal probative bearing
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on the issues of whether or not the Company tetethdls. Weaver and Ms. Hudson for
activity unrelated to the strike, and alternatiyeifhether Ms. Weaver and Ms. Hudson engaged
in misconduct of a serious nature. P. 10.

53. The ALJ’s finding that “[o]n cross-examination, [MIConley was somewhat
tentative about where [Ms.] Hudson first pulledgii to [Ms.] Weaver.” Consolidated further
excepts to any reliance upon/consideration offthding in that it is irrelevant to, or has at most
minimal probative bearing on the issues of the .c&s€l0.

54. The ALJ's mischaracterization of Mr. Conley’s tesbiny as to his inability to
pass Ms. Hudson in that he clearly testified that“sut him off.” P. 10.

55. The ALJ's misconstrual of Mr. Conley’s testimonyatrhe “did not believe that
[Ms.] Hudson nearly caused an accident when sheethtvack in the left lane” in that the ALJ
failed to consider Mr. Conley’s testimony that stes not driving safely. P. 10.

56. The ALJ’s failure to apply his crediting of Mr. Cley’s testimony that at some
point he was in the left lane on Route 16 behind Msison. P. 10.

57. The ALJ's finding that Mr. Diggs’ testimony corrotates the testimony of
Ms. Hudson and Ms. Weaver that Ms. Hudson nevert ‘offi’ Conley, as it does not.
Consolidated further excepts to the ALJ’'s miscaratof Mr. Diggs’ testimony at Tr. 966-67.
P. 10.

58. The ALJ's finding that Ms. Hudson did not cut Mroi@ey off, as this is contrary
to the record. In so excepting, Consolidated etecép the ALJ's apparent crediting of
Ms. Hudson'’s testimony that “she did not move btk the left lane and that [Mr.] Conley did

not try to pass her before he turned south.” P. 10
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59. The ALJ's finding that Mr. Diggs did not corroboga¥ir. Conley’s testimony that
Conley had to drive an extra 4.97 miles to reacdh jFbsite in that it misconstrues both
Mr. Conley’s and Mr. Diggs’ testimony. Consolidatefurther excepts to any reliance
upon/consideration of this finding in that it igelevant to or has at most minimal probative
bearing on the issues of the case. P. 11.

60. The ALJ's reliance upon/consideration of Mr. Cordetestimony at Tr. 888 that
he did not know how long he was in the left lanbibé Ms. Hudson in that it fails to take into
account his testimony that he knows it was longughao determine that she would not let him
pass. P.11.

61. The ALJ’s finding that “if, as [Mr.] Conley testdd, he got back into the right
lane prior to Loxa Road, [Mr.] Conley could havented right or left (north or south) on Loxa
rather than continue on Rt. 16 for another mil€€tunty Road 1200 E, as he testified” in that
this finding is irrelevant to or has at most minirpeobative bearing on the issues of whether or
not the Company terminated Ms. Weaver and Ms. Hudsoactivity unrelated to the strike, and
alternatively, whether Ms. Weaver and Ms. Hudsogaged in misconduct of a serious nature.
P.11.

62. The ALJ’s reliance upon/consideration of his unfdeeh statement/finding that
“there was no need for [Mr.] Conley to remain boxedy [Ms.] Hudson and [Ms.] Weaver if
[Ms.] Hudson got into the left lane much west oféaBush.” Consolidated further excepts to
any reliance upon/consideration of this findingthat it is irrelevant to or has at most minimal

probative bearing on the issues of the case. P. 11
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63. The ALJ’s finding that there is no credible evidertbat Mr. Conley was stuck
behind Ms. Hudson and Ms. Weaver for several miethat the term “several’ is ambiguous
and to the extent the ALJ misconstrues Mr. Conléjudfmaster report. P. 11.

64. The ALJ's failure to apply the clear discrepancyrbeognized in Ms. Hudson’s
and Ms. Weaver’s testimony as to where Mr. Conleyed off of Highway 16 (the Company
notes that in his citation to Tr. 789, the ALJ likeneant to cite to Tr. 780). P. 11.

65. The ALJ’s finding that in his Huffmaster report, Meonley “did not assert that
he tried to pass [Ms.] Hudson twice as he did in8@6” in that it misconstrues Mr. Conley’s
handwritten statement in the Huffmaster report. nsodidated further excepts to the ALJ's
apparent expectation and requirement of the CompaatyMr. Conley’s handwritten report of
the incident mirror the more extended live testignbe provided as to the incident. In so doing,
the Company objects to the ALJ's apparent erronestifsing of the burden of proof to the
Company. P.11-12.

66. The ALJ's finding that he does not credit Mr. Cordetestimony that he tried to
pass Ms. Hudson twice, P. 12, as Mr. Conley’srestly is accurate.

67. The ALJ's finding that he does not credit Mr. Cordetestimony regarding the
period of time that Ms. Hudson and Ms. Weaver wameallel to each other, as Mr. Conley’s
testimony is accurate. In so doing, Consolidatecepts to the ALJ’'s failure to consider the
inconsistencies in Ms. Hudson’s and Ms. Weavesssit®ny and the inherent improbabilities of
Ms. Weaver's testimony in this regard. P. 12.

68. The ALJ’s finding “that [Ms.] Hudson prevented [JI€Conley from passing him

by staying in the left lane, for a mile or less avad more than one minute” in that Ms. Hudson
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prevented Mr. Conley from passing him for a gredistance and a greater period of time. P.
12.

69. The ALJ's failure to apply his finding that Ms. Hemh did indeed prevent
Mr. Conley from passing him. P. 12.

70. The ALJ's finding that Mr. Diggs did not “remembeyir. Conley being blocked
in for a significant period of time and his credgiof Ms. Hudson and Ms. Weaver on this basis,
as Mr. Diggs was not asked this question. Conatdidl further excepts in that this finding shifts
the burden of proof to the Company. Consolidat@dhér excepts to the ALJ’s failure to
consider Mr. Diggs’ testimony, which is materiadignsistent with Mr. Conley’s testimony and
indicates that Ms. Weaver and Ms. Hudson engagedsoonduct. P. 12.

71. The ALJ's finding that “(a) major reason | credl§.] Hudson and [Ms.] Weaver
over [Mr.] Conley is the fact that [Mr.] Conley dit bother to report this incident to the police
as he had been instructed,” which is contrarywdad the record. Consolidated also excepts to
the ALJ's failure to properly consider Conley’s tie®ny as to his understanding of
Huffmaster’s guidelines. Consolidated further gtsdo the ALJ’s failure to consider the actual
instructions given to Mr. Conley following the ideint, and the ALJ’s failure to consider GC-
Ex. 20, which provided the instructions to emplayee report all incidents to the Command
Center. Consolidated also excepts in that the \fidding misconstrues the Huffmaster written
guidelines. Consolidated further excepts to rekanpon/consideration of this erroneous finding
in that it is irrelevant to or has at most minimpabbative bearing on the issues of the case. P. 12

72. The ALJ’s reliance upon/consideration of his firglithat “(i)f [Mr.] Conley
related to [Mr.] Jurka that [Ms.] Hudson and [M#¢/paver were endangering him and/others on

Highway 16; one would think [Mr.] Jurka or [Mr.] @y would call the Mattoon police since
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they had [Ms.] Hudson and [Ms.] Weaver's licens@humbers,” P. 12, as it ignores the record
and is contrary to law.

73. The ALJ’s finding that “(n)obody apparently advigédr.] Conley to contact the
police per the Huffmaster instructions” in that amaracterizes the Huffmaster guidance as
“instructions.” Consolidated further excepts tcoe tlLJ's failure to consider the actual
instructions given to Mr. Conley following the ideint and imposition of a legal requirement to
notify the police of striker misconduct. Consoteld further excepts to reliance
upon/consideration of this finding in that it igelevant to or has at most minimal probative
bearing on the issues of the case. P. 12.

74. The ALJ’s finding that “(t)he fact that nobody fromanagement interviewed
[Mr.] Diggs or took a statement from him underc{@onsolidated’s] contentions as to how
serious it considered the alleged misconduct of[Msdson and [Ms.] Weaver,” P. 12-13, as it
ignores the evidence and imposes an erroneousstgalard.

75. The ALJ’s finding that Mr. Diggs “did not testifybaut the most disputed facts
regarding this incident, which are where on Rt.[[#8.] Conley was prevented from passing,
how long he was prevented from passing and whetarhed south to get off of Rt. 16” and that
this (erroneous) finding is “very significant in kmag a credibility resolution between Conley on
the one hand and [Ms.] Weaver and [Ms.] Hudsonhenather.” In so excepting, the Company
excepts to the ALJ’'s statement that where Mr. Gohlened south is a disputed fact, as (as the
ALJ recognized) Mr. Conley’s testimony is consistevith Ms. Weaver’s testimony on this
point. The Company further excepts to the ALJ srelterization of the above facts as the

“most disputed” facts, given that other importaacté are at dispute, including whether
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Ms. Hudson cut Mr. Conley off. The Company furtleecepts to the ALJ’s erroneous shifting
of the burden of proof from the General Counseéh®oCompany. P. 13.

76. The ALJ's finding that “(i)f something very usualappened, such as
[Ms.] Weaver and [Ms.] Hudson driving for a miledaa half in a manner that [Mr.] Conley
could not pass them, | would think that [Mr.] Digga witness favorably disposed to
[Consolidated] would remember it.” Consolidatedttier excepts to this finding in that it
misconstrues Mr. Diggs’ testimony and shifts thediem of proof to the Company. P. 13.

77. The ALJ’s conclusion that Ms. Weaver and Ms. Hudd@hnot drive for a mile
and a half in a manner such that Mr. Conley cowldpass them, P. 13, which is not supported
by the record.

78. The ALJ’s finding and reliance upon Mr. Diggs’ “amssion that [Ms.] Weaver
and [Ms.] Hudson may have been driving at the sgeeid.” In so excepting, Consolidated
excepts to the ALJ’s misconstrual of Mr. Diggs ir@siny as to whether Ms. Weaver and
Ms. Hudson were driving the speed limit. P. 13.

79. The ALJs finding that the record establishes thd. Weaver “engaged in
absolutely no misconduct with regard to [Mr.] Cosiléand apparently with regard to Mr. Diggs
as well), P. 13, which is contrary to the record.

80. The ALJ's finding that that assuming Ms. Weaver dithage in misconduct, it
was “insubstantial,” and the ALJ’s failure to fitthat Ms. Weaver engaged in more than
“merely” honking, passing Mr. Conley and switchimgo the right lane in front of him, P. 13,

which is contrary to the record.
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81. The ALJ's finding that misconduct by Ms. Hudsonf ‘any, provides no
justification for [Ms.] Hudson’s discharge,” P. I8hich is both contrary to the record and legal
precedent.

82. The ALJ’s findings that “neither [Ms.] Hudson ndvi$.] Weaver committed an
act of violence” and that the Company did not destate that either Ms. Hudson or
Ms. Weaver violated any company policy regardingleiyee conduct as to the Conley incident,
the latter of which is contrary to the record. Tampany further objects to the ALJ’s apparent
determination that such findings are relevant ®ldgal issue of whether either engaged in the
alleged misconduct. The Company further objectihéoextent the ALJ erroneously shifted the
General Counsel's burden of demonstrating thatHdslson and Ms. Weaver did not engage in
the alleged misconduct to the Company. P. 13.

83. The ALJ's statement that Ms. Hudson’'s and Ms. Weavsilence at their
suspension meetings “has very little relevanceesolving credibility,” P. 9, as it does have
relevance to resolving credibility issues.

84. In finding that the General Counsel met its burgleshowing that the disciplined
employees at issue were strikers and that the Caoynfmok action against the employee for
conduct related to the strike, the ALJ’s findingtththe Company’s action against Ms. Weaver
and Ms. Hudson as to the Conley incident was reél&bethe strike, which is contrary to the
record. In so finding, the Company excepts to #iel’s crediting of Ms. Hudson’s and
Ms. Weaver's alleged testimony (erroneously recigdthe ALJ) “that they followed Troy
Conley in order to determine whether he was gomgoérform bargaining unit work at a
commercial site, so that the Union could decide théreto picket that worksite.” P. 19.

Moreover, the Company excepts to the ALJ’'s failtoeapply his finding (and the undisputed
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evidence) that Ms. Hudson and Ms. Weaver were olidviing Mr. Conley, but rather were
ahead of him and his erroneous and illogical creglibf Ms. Hudson and Ms. Weaver for their
post-hoc claim that they were engaged in ambulgtaketing by “keeping track of him in their
rear view mirrors” purportedly for the purpose ofldwing him to a worksite. P. 19. Because
the ALJ should not have found that Ms. Hudson's avid. Weaver's conduct towards
Mr. Conley and Mr. Diggs was ambulatory picketingdawas strike-related and the General
Counsel did not offer any proof of anti-union ansnuMs. Hudson’'s and Ms. Weaver's
termination should not be disturbed by the Bodd18-19.

85. The ALJ’s finding that “the fact that Respondent diot contact the police but
rather dealt with [the Conley] incident only thrduthe procedures that it had established to deal
with strike misconduct (filing a report with Huffreter) belies [its] assertion” that the conduct of
Ms. Hudson and Ms. Weaver as to Mr. Conley and IMygs was not strike-related and is
outside of the Board’'s purview, P. 19, as the Abhdudd have considered Ms. Hudson's and
Ms. Weaver’s conduct in making this determination.

86. The ALJ’s finding that “(w)ith regard to the Grerdand Rankin incidents | find
there was absolutely no misconduct by [Ms.] Hudsokven assuming some degree of
misconduct by Ms. Hudson in the Conley incidenty ambiguity as to whether it was serious
enough to forfeit the protection of the Act shoblel resolved against Respondent,” which is
contrary to the record and law. P. 21. As to ldiger statement, Consolidated excepts to its
factual finding and its inherent determination tkia¢ conduct engaged in by Ms. Hudson and
Ms. Weaver against Mr. Conley and Mr. Diggs waiketfrelated. Consolidated also excepts to
the ALJ’s erroneous shifting of the burden of privofn the General Counsel to the Company by

resolving an “ambiguity” on a point in which the @&eal Counsel had the burden of proof
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against the Company. Consolidated further excpthe ALJ’s failure to properly apply his
finding that Hudson did prevent Conley from pasdieg on P. 12 of his decision. Consolidated
further excepts to the ALJ’'s failure to follow pesent in failing to find that Ms. Hudson’s
conduct forfeited protection of the Act. P. 21.

87. The ALJ's finding that Ms. Weaver’s “involvement the Conley incident was
following him on Route 16, Charleston Boulevardsgag him and moving into the right lane in
front of him. There is no credible evidence tha did anything threatening or dangerous,” P.
20, which is both contrary to the record and isthetproper legal inquiry.

88. The ALJ's irrelevant finding and reliance upon/cidesation of the finding that
“(w)hile [Mr.] Conley may have been intimidated the fact that strikers were following him to
his worksite, they had a protected right to do $&,720, in that Ms. Hudson and Ms. Weaver
were not following him to a worksite, and that tmsguiry is not the appropriate inquiry given
that the Company terminated them for conduct thatuoed in front of Mr. Conley and
Mr. Diggs. Consolidated further excepts to the ‘Algitation to and consideration of/reliance
upon cases involving the following of employees.2@21.

89. The ALJ’s citation to and reliance upon/considemnatdf the Board’s decision in
Gibraltar Sorocket Co. for the proposition that “in circumstances far m@gregious than the
instant matter, that simply following a nonstriken, the absence of violence, is an [sic]
insufficient to deprive a striker of the protecsomf the Act,” as such citation is both
inapplicable to Ms. Hudson’'s and Ms. Weaver’'s atkdit conduct and misconstrues
Ms. Hudson’s and Ms. Weaver’s conduct. P. 20.

90. The ALJ’s citation to and reliance upon/considenatf the Board’s decisions in

Otsego ki-Club, which the ALJ erroneously characterized as smhdahe case at hanBederal
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Prescription Services, Inc. and Consolidated Supply Co., Inc., as these cases are inapplicable.
Consolidated also excepts the ALJ’s finding thdliKé [Ms.] Hudson’s conduct, the strikers’
conduct may have been annoying, but the Board fatndas insufficiently aggravated to
warrant their discharge for misconduct,” P. 20-24,this is a misapplication of the facts and
law.

91. The ALJ's finding that “if [Ms. Hudson] engaged misconduct with regard to
[Mr.] Conley, by preventing him from passing hevee if this was for a minute and a half and
for a mile and a half, this conduct was not egregi@nough to warrant her termination,
particularly in light of the fact that she was a-y@&r employee with no prior disciplinary
record,” P. 21, as this misapplies the record af Mudson’s misconduct and misapplies the
law.

92. The ALJ’s statement that Consolidated providedlélitn the way of specifics” to
Ms. Hudson and Ms. Weaver at their suspension mgetP. 9, which is contrary to the record.

93. The ALJ's failure to note that the incident invalgi Mr. Rankin as he left
Respondent’s premises implicated a threat to pukdifety, P. 2, as Ms. Hudson’s conduct
(participated in by Ms. Weaver) did implicate agtirto public safety.

94. The ALJ's finding that there were people on thedway on 17th Street during
the Rankin incident, which is unsupported as tordtevant portion of 17th Street in which the
incident took place, and that such finding hasvatee or probative value. P. 13.

95. The ALJ’s finding that “(t)here is no evidence tljtr.] Rankin could not have
turned into the Pilson’s lot and cut through to dlake Boulevard as [Ms.] Greider had done
about an hour previous to this incident.” P. 18.so excepting, Consolidated excepts to the

failure to consider Mr. Rankin’s testimony whichfutes this finding. Consolidated further
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excepts to any reliance upon/consideration of éhisneous finding in that it is irrelevant to or
has at most minimal probative bearing on the issifebe case in that it fails to inquire into
whether Ms. Hudson actually impeded Mr. Rankin@gsess as he and others testified to. P. 13.

96. The ALJ's finding that Mr. Rankin “drove past twateances to the [Pilson’s] lot
and then sped past Ms. [Hudson] on her left on Xftbet” in that in mischaracterizes the
evidence. P. 13.

97. The ALJs finding that Mr. Rankin’s testimony thaticketers signaled for
Ms. Hudson to get in front of him is untrue. P. 14

98. The ALJ’s finding that “(i)t is clear that [Ms.] Hison was in front of
[Mr.] Rankin only because the Huffmaster guard preed him from turning onto 17th Street in
front of her,” P. 14, which is not supported by &wdence.

99. The ALJ’s failure to credit Mr. Rankin’s testimottyat Ms. Hudson moved to the
left of the road to block him from passing becaase&lescription of this incident was not
contained in his handwritten Huffmaster report. n€didated further excepts to the ALJ's
apparent expectation and requirement of the CompaatyMr. Rankin’s handwritten report of
the incident mirror the more extended live testignbe provided as to the incident. In so doing,
the Company objects to the ALJ's apparent erronestiising of the burden of proof to the
Company. Consolidated further excepts to the Aldilsire to consider the testimony of three
neutral witnesses supporting Mr. Rankin’s testimoRy 14.

100. The ALJs finding that Mr. Rankin’'s (alleged) tesbny that he passed
Ms. Hudson’s vehicle only when there were no canstlee side of the street supports her

(alleged) testimony that she was driving very slobécause of the parked cars and people in the

-21-



street and not to harass Mr. Rankin. Consoliddtether excepts to this finding in that it
misconstrues both Mr. Rankin’s and Ms. Hudson'sriremy. P. 14.

101. The ALJs erroneous findings that neither Ms. Hudsaor Ms. Weaver
committed any act of workplace violence or violated/s company policy regarding employee
conduct as to the Rankin incident, which is conttarthe record. The Company further objects
to the ALJ’s apparent determination that such figdiare relevant to the legal issue of whether
either engaged in the alleged misconduct and imtipasof a violence requirement in striker
misconduct cases. The Company further objectdid¢cektent the ALJ erroneously shifted the
General Counsel's burden of demonstrating thatHdslson and Ms. Weaver did not engage in
the alleged misconduct to the Company. P. 14.

102. The ALJ's basing his (his objected to) finding thihe record establishes that
neither Ms. Hudson nor Ms. Weaver committed any kplaice violence or violated any
Company policy in part on “the fact that no polreports were filed for their conduct, such as
stop/starting in front of vehicles, which is clgaillegal,” in that it both misconstrues the record
and imposes a requirement contrary to law. Codatdd further excepts to the ALJ’s reliance
upon/consideration of upon this finding for detaration of whether the General Counsel met its
burden in demonstrating that Ms. Hudson and Ms.\Wealid not engage in the alleged
misconduct. P. 14.

103. The ALJ's finding that “(a)ssuming [Ms.] Hudson’arcmoved laterally there is
no basis for concluding she did so to harass [Raikin,” which is contrary to the record. P.
14. As part of this erroneous finding, Consolida¢ecepts to the ALJ's illogical statement that
“(Nt is just as likely that she did so to avoidtimg cars, people or in reaction to the truck aogni

towards her from the north,” P. 14-15, which istcary to the record.
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104. The ALJ’s finding that Ms. Walters did not see Misidson swerve, in that it
mischaracterizes Ms. Walters’ testimony. P. 14.

105. The ALJ’s finding that “(n)either “[Ms.] Walters maJonell Rich saw anything
that prevented [Mr.] Rankin from turning into thésBn’s lot, as [Ms.] Greider did an hour
earlier to avoid travelling behind [Ms.] Hudson” irelying upon/determining whether
Ms. Hudson and Ms. Weaver engaged in misconduagltite Rankin incident in that it ignores
Mr. Rankin’s testimony, ignores Ms. Walters and R&h’s testimony as to material issues, is
ultimately not determinative as to whether Ms. Hudgngaged in serious strike misconduct
during the Rankin incident and imposes a duty taes on Mr. Rankin. P. 15.

106. The ALJ’s finding that none of the three neutratngsses that observed the
Rankin incident, Ms. Walters, Ms. Rich and Ms. Ddseck, “are particularly reliable witnesses
as to what transpired,” which is contrary to theorel, and his apparently basing this
determination on the their testimony that they dwot remember the truck or car passing
Ms. Hudson and Mr. Rankin going south, a minor illefa 15.

107. The ALJs finding that that Ms. Dasenbrock’s and .M&h’'s testimony
regarding the Rankin incident “is inconsistent everal material respects,” P. 15, in that
Ms. Dasenbrock’s and Ms. Rich’s testimony is nafoimsistent “in several material respects.”
Consolidated further excepts to the ALJ’s failupefully apply this notion to Ms. Hudson’s and
Ms. Weaver’'s blatantly inconsistent testimony i t6@onley incident. Consolidated further
excepts to the ALJ’s failure to apply their testigan finding that Ms. Hudson and Ms. Weaver
engaged in serious strike misconduct during thekRancident. P. 15.

108. The ALJ’s reliance upon/consideration of his firghrthat: a) Ms. Rich was not

interviewed about by anyone until February 14, 2Gik®l then only about the Greider incident;
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and b) there is no credible evidence as to whemraydiscussed the Rankin incident with
Ms. Rich, Ms. Dasenbrock and Ms. Walters, as dishimg these witnesses’ credibility as to the
Rankin incident. Consolidated further exceptshi® ALJ’s finding to the extent it requires the
Company to interview each witness to an event pogresenting such witness at the hearing, it
affects the credibility of these witnesses or lieres or reduces the General Counsel’s burden in
demonstrating that Ms. Hudson Ms. Weaver did ngage in the alleged misconduct. P. 15.

109. The ALJ’s reliance upon/consideration of his firglithat Mr. Rankin did not
identify any witnesses to his encounter with Msdban on his Huffmaster report, whereas
Ms. Greider identified Ms. Rich, in resolving cretity issues and imposing a requirement that
does not exist. Consolidated further excepts @oAhJ’s illogical assumption that Mr. Rankin
would or should have had reason to know that aqodat witness on the second floor of the
building would have seen the incident. P. 15.

110. The ALJ's finding that Ms. Walters testified thatesspoke about the Rankin
incident “just with the girls in my pod” to the extt the ALJ relied upon/considered it in making
credibility determinations or any determinationtaswhether Ms. Hudson and/or Ms. Weaver
engaged in serious strike misconduct during thekRancident, as he appeared to do. P. 15.

111. The ALJ’s findings that “Gary Patrem told the Uni@t the suspension or
termination meetings that [Ms.] Rich, [Ms.] Waltensd [Ms.] Dasenbrock were witnesses to the
Greider incident, and apparently did not mentioat ttihey witnessed the Rankin incident, Tr.
288-89. However, [Ms.] Walters testified that stiel not see the Greider incident, and
[Ms.] Dasenbrock testified she only saw part adrid never spoke to [Mr.] Patrem about it,” P.

15, to the extent the ALJ relied upon/consideredséh findings in making credibility
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determinations or any determination as to whether Wudson and/or Ms. Weaver engaged in
serious strike misconduct during the Rankin incidas he appeared to do. P. 15.

112. The ALJ's erroneous mischaracterization of the ena# and finding that the
Rankin incident lasted “for a very brief period,” B6, which is not only vague but also
unsupported by the record.

113. The ALJ’s finding and reliance upon/consideratidnhé finding in resolving
credibility issues that the Rankin incident did naffect any of the neutral witnesses
(Ms. Walters, Ms. Rich and Ms. Dasenbrock) perdgnalConsolidated excepts to the ALJ’s
failure to find their objective testimony more sddle than the self-interested, self-serving and
unsupported testimony of Ms. Hudson and Ms. Weawehis basis. P. 16.

114. The ALJ's finding and reliance upon/consideratidrthe finding that “(m)any of
the customer service representatives were veryt @iseit the conduct of the strikers” and that
Ms. “Rich was certainly one of those, give [sic) l@ssumptions about Pat Hudson’s motives
while driving in front of [Ms.] Greider and [Mr.] &kin,” P. 16, which is unsupported by the
record and fails to apply Ms. Rich’s materially s@tent testimony.

115. The ALJ's finding and reliance upon/consideratidrhis finding that “(b)y the
time of [sic] anyone talked to [Ms.] Walters abdl¢ Rankin incident, she certainly was upset
about her encounter with Eric Williamson on Decembg,” P. 16, as this finding does not
demonstrate that Ms. Walters was not truthful dinbée in her testimony regarding the Rankin
incident.

116. The ALJ’s statement that “(t)here is no evidencéafassment in the Huffmaster

videos, or in the Huffmaster statements of [Ms.¢i@er and [Mr.] Rankin, which is all
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Respondent relied upon in disciplining” Ms. Hudsord Ms. Weaver for these incidents, P. 20,
which is contrary to the evidence. P. 20.

117. The ALJ’s finding that “[Ms.] Weaver’s only involweent in the Rankin incident
was sitting in the back seat of [Ms.] Hudson’s aalnjch was in front of [Mr.] Rankin” in that
the application of such a finding fails to consider active participation in this incident, the
totality of the circumstances, and other incider®s 20.

118. The ALJ’s apparent finding that Ms. Weaver endedepind Ms. Greider due to
the actions of the Huffmaster security guard imwaihg Ms. Greider to exit the parking lot in
that it is irrelevant to or has at most minimal ptive bearing on the actual inquiry of whether
the actions taken by Ms. Hudson and Ms. Weavemagas. Greider following her exiting of
the parking lot. P. 6.

119. The ALJ’s statement that “(t)here is absolutely lmmsis for questioning the
testimony of [Ms.] Hudson and [Ms.] Weaver thatyttwere on their way from Rutledge to the
corporate building to picket at the latter site,"8Pwhich is not supported by the record.

120. The ALJ’s finding that “(t)here is absolutely no sig for concluding that
[Ms.] Greider’s car ended up between [Ms.] Hudsod fMs.] Weaver’s vehicles other than by
coincidence and the traffic control actions of thaffmaster guard,” P. 6, which is contrary to
the record.

121. The ALJ’s finding that “(t)here is no basis for ctuding that [Ms.] Hudson and
[Ms.] Weaver intentionally blocked [Ms.] Greideicar in,” P. 6, which is contrary to the record.

122. The ALJ's finding that there is no evidence that. Msdson drove slowly to

harass or annoy Ms. Greider, P. 6, which is coytiathe record.
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123. In stating that Ms. Greider filled out a Huffmastecident report form on
December 12, citing to the incorrect exhibit, GC-ER. P. 7.

124. The ALJ’s reliance upon/consideration of the fdwttin her Huffmaster report,
Greider stated that “Pat refused to move or mowesg slowly. She did not allege that Hudson
was stopping and starting as she did at Tr. 1067&hat the ALJ’s apparent expectation and
requirement of the Company that Ms. Greider's haittem report of the incident mirror the
more extended live testimony she provided as toirtbielent is irrational and that there is no
meaningful difference between “stopping and stgftior “refused to move or moved very
slowly.” P. 7.

125. The ALJ's finding that there is no credible evidenthat Ms. Hudson was
stopping/starting while in front of Ms. Greider, mh ignores/disregards evidence and his
citation solely to R-Ex. 1 for this proposition, rit is clear that the video does not encompass
the majority of the misconduct. P. 7.

126. The ALJ's finding that the testimony of Ms. Greid and Ms. Rich that
Ms. Hudson stopped and started in front of Ms. @xef‘is solely the result on their animus
towards Hudson, arising at least in part from tinl&es” which is unsupported and is contrary to
law. P. 7. In so excepting, Consolidated alsceptsto ALJ’s failure to consider Ms. Rich’s
testimony that she is friends with Ms. Hudson amat tMs. Hudson attended her wedding and
Ms. Greider’s testimony that she never had anyessuth Ms. Hudson prior to this incident. P.
1.

127. The ALJ’s reliance upon/consideration of Chief Bram's statement that the
misconduct Ms. Hudson and Ms. Weaver are accusead tie Greider incident is “a police

matter” in determining whether the General Counset its burden in demonstrating that
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Ms. Hudson and Ms. Weaver did not engage in miseointbwards Ms. Greider, which is not
the appropriate inquiry factually or legally. Cohdated further excepts to the ALJ's
mischaracterization of its argument. P. 7.

128. The ALJ's decision not to give any weight to MsciRs testimony regarding the
Greider incident. P. 7. In so doing, Consolidategtepts to the ALJ’s apparent reliance
upon/consideration of his finding that Ms. Rich wiast interviewed two months after the
incident and the ALJ’s erroneous contention that. Rish’'s testimony is inconsistent on
material matters. P. 7.

129. The ALJ’s finding that “(i)t is also clear that Wwirespect to the Greider incident
and the Rankin incident, [Ms.] Rich’s recollecti@ either inaccurate or incomplete,” P. 7,
where Ms. Rich testified materially consistentlyt@snaterial matters.

130. In failing to credit any portion of Ms. Rich’s tesbny as to the Greider incident,
the ALJ’s apparent reliance upon/considerationnofhaonsistency in Ms. Rich’s testimony as to
whether she was sure if Ms. Hudson came to a caenplep in front of Ms. Greider, P. 7, which
is of no consequence to the actual issue of whetherHudson engaged in serious strike
misconduct.

131. The ALJ’s reliance upon/consideration of findingtltfneither Respondent nor
Greider reported the incident to the Mattoon pgleeen though Mike Croy called the city police
several times the same morning,” as it imposesassdmes without support that Mr. Croy was
involved in the determination of how to address Meeider’s report. Consolidated also excepts
to the ALJ’s reliance upon Ms. Greider not filingalice report, as this finding fails to consider

the specific instructions given and inappropriatelguires a police reporting requirement. P. 8.
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132. The ALJ’s stated reliance upon/consideration of Digsenbrock’s testimony for
support that there was “absolutely no misconduceibyer [Ms.] Hudson or [Ms.] Weaver with
regard to [Ms.] Greider,” P. 8, which misconstrires testimony, which does not support his
finding.

133. The ALJ’s finding that Ms. Dasenbrock’s testimony 8 how much of the
Greider incident she saw was “ambiguous,” and itédicn to Tr. 1184 for this finding, as in Tr.
1184 Ms. Dasenbrock clearly stated how much ofitlee@lent she saw. Consolidated further
excepts to the ALJ’'s completely unjustified chaeaizgation on Ms. Dasenbrock having not seen
anything “unusual.” P. 8.

134. The ALJ's finding that “the record establishes thhére was absolutely no
misconduct by either [Ms.] Hudson or [Ms.] Weavethwegard to [Ms.] Greider,” as the record
does indicate that Ms. Hudson and Ms. Weaver embage misconduct with regard to
Ms. Greider. Consolidated also excepts to the #élstated reliance upon “the fact that
[Ms.] Greider did not file a police report as shahbeen instructed prior to this incident,” P. 8,
as this finding fails to consider the specific mstions given and inappropriately requires a
police reporting requirement.

135. The ALJ's crediting of Ms. Weaver’'s testimony thahe did not notice
Ms. Greider’s car in front of her “because thereswa reason for her to notice which car the
Huffmaster guard let out of the parking lot in ftoof her,” P. 9, as there was reason for
Ms. Weaver to notice Ms. Greider.

136. The ALJ’s finding that Ms. Weaver “was behind [M&ieider only because the
Huffmaster guard held her up to allow [Ms.] Greiderexit the Rutledge parking lot,” P. 20,

which is contrary to the record.
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137. The ALJ's finding that Mr. Flood’s van hit Mr. Maedl, P. 4, which is contrary
to the record.

138. The ALJ’s decision not to credit Mr. Flood’s Huffstar December 11, 2012
report and finding that it constitutes “hearsaydewice,” where it is materially consistent with
Mr. Fetchak’s testimony, to the extent it contraésliMr. Maxwell's (illogical and self-serving)
account of the incident. P. 4.

139. The ALJ’s finding that Mr. Fetchak’s testimony dmbt contradict Maxwell's
testimony in any material way, P. 4, which is cangrto the record.

140. The ALJ’s crediting of Mr. Maxwell's account of tidood incident, P. 4, which
is illogical and unsupported.

141. The ALJ’s failure to find that Mr. Maxwell was mang at a “very slow” pace
between the van’s headlight with an intent to img#&tt. Flood’s vehicle prior to when the van
hit him as testified to by Mr. Fetchak. P. 4.

142. The ALJ’s finding that Mr. Maxwell fell forward iot the Company vehicle and
braced himself by putting his forearm on the hd®d4, which is contrary to the record.

143. The ALJ’s failure to find that Mr. Maxwell yelledFtuck You, Scab” at Flood
instead of just “Fuck You,” P. 4, as testified tg bir. Fetchak and in Mr. Flood’s written
accounts.

144. The ALJ’s failure to find that Mr. Maxwell made @ritional contact with the
Company vehicle, P. 4, as testified to by Mr. Fakcand in Mr. Flood’s written accounts.

145. The ALJ’s finding that that Mr. Maxwell did not #&ten anyone or commit any
acts of violence on December 8, 2012 but rathely“briefly” impeded Mr. Flood’s progress in

leaving the Taylorsville garage, P. 4, which istcary to the record.

-30-



146. The ALJ’s finding that Mr. Maxwell did not impederlMFlood’s progress more
so than “the other five picketers,” P. 4, whicleatrary to the record.

147. The ALJ’'s apparent finding that the Company onlgpgnded Mr. Maxwell for
violating its workplace violence policy and hislfme to consider other reasons in the record for
his suspension. Consolidated further excepts @oAhJ’'s finding that Mr. Maxwell was not
suspended for failing to move out of the way when Mood approached the picket line, P. 4,
which is contrary to the record.

148. The ALJ’s finding that the Company suspended MrxWell for offenses he did
not commit, which is contrary to the record. Cditsted also excepts to the ALJ’s apparent
misapplication of the proper legal standard as ethver the General Counsel met its burden in
demonstrating that Mr. Maxwell did not engage ire thlleged misconduct or that such
misconduct was not serious enough to lose protectithe Act. P. 4.

149. The ALJ’s finding that the Company violated Sect®{a)(3) and (1) as alleged in
suspending Mr. Maxwell, P. 4, as Consolidated diiuiolate the Act.

150. The ALJ’s failure to find that Mr. Maxwell commiitethe alleged misconduct, P.
4, which is contrary to the record.

151. The ALJ’s finding that “[Mr.] Maxwell did not threan or intimidate Leon
Flood,” which is which is contrary to the recordConsolidated further excepts to the ALJ’s
failure to follow precedent in failing to find thr. Maxwell’s conduct forfeited protection of
the Act. P. 20.

152. The ALJ'’s finding that Mr. Flood struck Mr. MaxweP. 20, which is contrary to

the record.
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153. The ALJ's finding that “(w)hile [Mr.] Maxwell impeed [Mr.] Flood’s exit from
the Taylorsville parking lot for a very short petiof time, he did not engage in the conduct for
which he was suspended,” P. 20, which is conti@tie record.

154. The ALJ's “skepticism” and apparent finding thatetindividual that Chief
Branson described as a “hothead” during the stxiée Mr. Williamson. P. 5.

155. The ALJ's finding that there is no probative valige the testimony of police
officer Eric Finley because he did not see thediewt for which Mr. Williamson was disciplined,
P. 5-6, as Officer's Finley's testimony is probatias to Mr. Wililamson’s credibility and
whether he was told by a police officer he did mglwrong.

156. The ALJ’s finding that the individual Mr. Finley editified as the person to whom
he spoke, in Exhibit R-10 (a) and (b), Tr. 1104na& Mr. Williamson, P. 6, as the evidence
indicates that this person is Mr. Williamson.

157. The ALJ's finding that “there is no evidence thitr][] Williamson intentionally
struck” Ms. Redfern’s mirror, which contrary to thecord, and reliance upon/consideration of
that finding. P. 16.

158. The ALJ’s reliance upon/consideration of Ms. Redfedack of contact with the
police after the Williamson incident, where it igae Ms. Redern’s testimony as to why she did
not contract the police. Consolidated further exseto the ALJ’s imposition of a police
reporting requirement. P. 16.

159. The ALJ's reliance upon/consideration of Ms. Redfer testimony that
Mr. Williamson could have come into contact withr hairror accidentally and failure to

properly analyze Ms. Redfern’s testimony in thigaiel. P. 16.
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160. The ALJ’s reliance upon/consideration of his firglihat Ms. Redfern never told
anyone that she thought Mr. Williamson struck hehigle, P. 16, which is irrelevant or has
minimal probative value at best as to whether Milli&vhson engaged in misconduct.

161. The ALJ's finding that “(i)t is not clear whethekf.] Williamson moved closer
to the car as [Ms.] Redfern turned, or whether [N®&dfern turned more sharply than other
cars,” P. 16, as the evidence indicates the former.

162. The ALJ's refusal to allow testimony as to Jennyldsi’s conversation with
Ms. Redfern following the Williamson incident, 89, which Consolidated asserts would have
demonstrated Ms. Redfern’s present sense impreasitmMr. Williamson’s conduct.

163. The ALJ’s finding that “[Mr.] Williamson engaged imo misconduct by coming
into contact with Dawn Redfern’s mirror,” whichasntrary to the record. Consolidated further
excepts to the ALJ’s failure to follow precedentfailing to find that Ms. Redfern’s conduct
forfeited protection of the Act. P. 21.

164. The ALJ's finding that “[Mr.] Willamson’s gesturedoes not justify his
suspension,” which is contrary to law, particulaity light of his other conduct and the
surrounding circumstances. In so finding, Constéd excepts to the ALJ’s failure to consider
that Mr. Williamson was not terminated but merelggended for two days. Consolidated also
excepts to the ALJ’s citation to (and apparentarele upon/consideration of) the Board’s
decisions inBriar Crest Nursng Home, Callope Designs, Universal Truss, and General
Chemical Corp., for his “conclusion that for a striking employeeftofeit the protection of the
Act, an implied threat of bodily harm must accompanvulgar or obscene gesture” and that

“[Mr.] Williamson’s gesture certainly does not mebis standard.” P. 21-22.
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165. The ALJ’s finding that despite finding that Mr. \llaimson’s “gesture was totally
uncalled for, and very unpleasant, it is diffictdt see how it could have been perceived as an
implied threat of violence or even future mistreatitn (whatever that means) or have
discouraged [Ms.] Walters from continuing to reportvork during the strike,” in that it applies
an inappropriate legal standard (including impositiof a violence or threat of violence
standard) rather than the proper legal standamhether the conduct would reasonably tend to
coerce or intimidate. Consolidated also excepth@oALJ’s failure to consider the surrounding
circumstances of the strike as required under Bdmadin determining whether the General
Counsel met its burden in demonstrating that MdligMason’s conduct did not reasonably tend
to coerce or intimidate employees in the exercidbair Section 7 rights. P. 22.

166. The ALJ's finding that the Board’s decisions Romal Iron Works Corp. and
Bonanza Srloin Pit “are not relevant to issues of striker miscondaetd his mischaracterization
of these relevant decisions which should have lbeesidered. P. 22.

167. The ALJ’s finding that “even assuming that [Mr.] Mdmson’s conduct forfeited
the protection of the Act, | conclude that it issRendent’s burden under théright Line
doctrine to establish that it would have susperdéitlamson solely on the basis of the Tara
Walters incident,” in that it erroneously shiftdte General Counsel’'s burden to the Company
and applies th&\fright Line standard, which is inapplicable to striker misaactccases. P. 22.

168. The ALJs finding that Mr. Willlamson’s gesture cat be legitimately
characterized as “sexual harassment” in that ibagh incorrect and in that he cites (and
apparently relies upon) an irrelevant decisiBomales v. Cellurlares Telefonica, 441 F. 3d 79
(Ist Cir. 2006), involving interpretation of TitMlIl for the proposition that “(i)n Title VII cases,

a plaintiff generally cannot prevail on the basis @ single incident not involving physical
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contact.” In excepting to this finding, Consoliddtnotes that the ALJ failed to apply the correct
inquiry, which is whether the General Counsel caetrts burden in demonstrating that the
alleged misconduct did not occur or that such conds not sufficiently serious to lose
protection of the Act. P. 22.

169. The ALJ’s finding that Mike Croy called the Mattodtolice “frequently” on
Monday, December 10, 2012, as the recipient ofehwmals indicates that he called “several
times” rather than “frequently.” Consolidated het excepts to any reliance upon/consideration
of this finding in that it is irrelevant to or hats most minimal probative bearing on the issues of
the case. P. 6.

170. The ALJ's finding that the Company conducted a meefor workers at the
Rutledge Building at about 8:30 a.m. “because mamye very upset and angry about the
behavior of the pickets.” P. 6. In excepting, Swidated excepts to the ALJ’s citation to Tr.
999-1000, which does not support his unsupportedirfg and his apparent misconstrual of
Dawn Redfern’s testimony. Consolidated furtheregts to any reliance upon/consideration of
this erroneous finding in that it is irrelevantdo has at most minimal probative bearing on the
issues of the case. P. 6.

171. The ALJ’s finding that the Company and the Unioacteed agreement on a new
contract on March 28, 2013 after the events pangito this case, when certain events pertinent
to the case occurred after this date. P. 3.

172. In crediting their testimony, the ALJ’s failure twonsider the post-hoc, self-
serving, contradictory nature of the disciplined ptojees in attempting to justify their

misconduct. P. 4, 6-10, 12-14, 16, 20-22.
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173. The ALJ’s failure to allow testimony regarding tbaion’s intent of creating the
picket line in order to create an intimidating, dssing environment, which is relevant to the
issues at hand. Tr. 138-139.

174. The ALJ's failure to consider all of the circumstas in which the alleged
misconduct occurred and his failure to permit testiy directed towards these issues, which is
relevant to the issues at hand. Tr. 150-151.

175. The ALJ’s incorrect statement and (apparent reéamgon in his analysis) that
“isn’t a picket line, supposed to be somewhat irdating in general ... You're trying to
discourage people from crossing. | mean if th&egtidine wasn't there, they’'d drive in,” to the
extent such statement played any role in his datiand/or findings, as such statement and view
is not consistent with Board law as to striker rarsduct cases and should not have played a
factor in any of the ALJ’s factual findings andlegal conclusions. Tr. 150.

176. The ALJ's failure to consider and allow questioniggtimony directed to the
effect of the strikers’ misconduct on the targetlich is relevant to the issues at hand. Tr. 472,
993-94.

Consolidated hereby requests that oral argumetdlas in this case.
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Respectfully submitted this 10th day of Januafy,4£2

HUNTON & WILLIAMS LLP

/s/ Robert T. Dumbacher

David C. Lonergan

Fountain Place, Suite 3700
1445 Ross Avenue

Dallas, Texas 75202-2799
Telephone: 214-979-3000
Email: dlonergan@hunton.com

Robert T. Dumbacher

Bank of America Plaza

600 Peachtree Street, N.E., Suite 4100
Atlanta, Georgia 30308-2216
Telephone: 404-888-4000

Email: rdumbacher@hunton.com

Attorneys for Respondent

Consolidated Communications d/b/a lllinois
Consolidated Telephone Company
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CERTIFICATE OF SERVICE
| certify that on this 10 day of January, 2014, | caused the foregoing teleetronically filed

the with the National Labor Relations Board at fittyrb.gov and a copy of same to be served

via electronic mail to the following:

Paula B. Givens

National Labor Relations Board
1222 Spruce St., Room 8.302
St. Louis, MO
Paula.Givens@nlrb.gov

Brad Beisner

Local 702 IBEW

106 N. Monroe Street

West Frankfort, IL 62896-2414
bbeisner@ibew702.org

Christopher N. Grant, Attorney
Schuchat, Cook & Werner
1221 Locust Street, Suite 250
Saint Louis, MO 63103-2364
cng@schuchatcw.com

s/Robert T. Dumbacher

Robert T. Dumbacher
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